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ABSTRACT

The doctrine of restraint of trade presents itself as a double-edged
sword that can both do and undo. While it seeksto prevent abusein
regardsto certain trade practices on the one hand, it tendsto proffer
excessive abuse and violations of the individuals' rights to certain
trade freedoms, if wrongly and widely applied, on the other hand.
This article explores the various dimensions that cut across diverse
boundaries touching human rights, ethics, equity, trade customs
and other considerations. In as much as the doctrine of restraint of
trade has cometo stay, the courtsasfinal arbiters have ensured that
there be standards and guides, and this helped them to, in any
given case, decide whether such agreement is valid or not. In
conclusion, therefore, this work notes that there should be a legal
framework, that will reduce likely and imaginary situations and
circumstances that may give rise to litigations in black and white.
Keywords: Doctrine of restraint, Labour law, Validity Trade,
Freedom, litigation

INTRODUCTION
A contract in restraint of trade' has been defined as onein which a party
covenants to restrict his future liberty to exercise his trade, business or
professionin suchamanner and with such personsashe chooses? Therestraint
requires that the employee should not disclose trade secrets, solicit other
employeesor customers, or enter into competition with the employer upon
termination of theemployment relationship.® Therestrictionsin most casesare
intwo phases. Onesubs stsduring the pendency of theemployment, the second
takeseffectimmediately the contract of employment isdetermined.* Whichever
way, according toAkintunde,® “it isapractice whereby an employer and his
employee enter into acovenant for the purpose of restricting theright of the
employeetoengageinparticular or specific typesof businessactivitieswithin
agivenareaor locality and/or withinastipulated period of time.” Thecommon
law obligation of confidentiaity on employees, it hasbeen observed, isvery
uncertain. Itislargely dueto the absence of alegal framework onwhat isa
valid restraint clause or otherwise, thus, leaving it wholly to thediscretion of
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judgeswhich accountsfor thedivergent opinionsby judgesacrossjurisdictions.
Thisisresponsiblefor restrictive clausesin contracts of employment, which
restrict employeeactivities® By this, theemployeeisplaced under an obligation
not to discloseor usefor hisbenefit” information, whichisspecia and peculiar
totheemployer. Itisasettled principle of law that partiesare bound to the
termsof acontract they freely entered.® They arenot allowed to disown their
obligationand|liabilities Thecourtwill givefull effect to thetermsascontained
inthe contract agreement.® What then i s so di stingui shing about contractsin
restraint of tradethat isalwaysfrawned at and, primafacievoid,** except if
specia circumstanceisestablished tojustify their validity and abidingness?
Four typesof restraint areidentifiablewithinthe category. Theseare:

@ restraintsimposed on employeesby employers,

(b) restraintsimposed on the vendor of abusiness by the purchaser of

that business;

(© Redtraintsarising from combinationsfor theregulation of tradereations.

That is, theregulation of suppliesor promotion; and
(d) Restraints accepted by distributors or merchants.™*

Inthisreview, discussion will befocused on thetraderestraintsand
theingredientsfor thetest of vdidity. Thework shal explorethetraderedraints,
thatis, what it actually means. Intrying to draw aline between valid and void
restraints, the concept “restraint of trade” in relation to the range or scopein
termsof geographica coverage shdl beconsidered; intermsof specidization;
the nature of information and knowledge acquired. Andfindly, theingredients
for thetest of validity.

RESTRAINT OF TRADE

Thedesireto protect against the disclosure of information considered to be
confidentia®? by employeein hisfuture conduct, employershavedwaysinasted
ontheinclusion of restrictive covenantsin contractsof employment. Asearlier
observed, restraint of trade can bein two phases, that is, during the pendency
of employee’ semployment and when the employment has been determined.*3
By all standards, the former can be considered reasonable and the
determination of their validity islessintricate sinceit isaimed at protecting
employer’sbusinessinterest.’ But thelatter posesalot of problem when
courtsarecalled uponto assesstheir validity. Theargument hasalwaysbeen
that acontract inrestraint of tradeisof no effect oncethe contract of employment
isdetermined. Thisisbecausetheemployer isnot inanyway to protect himsalf
from competitionwith aformer employee™> However, anemployer isentitled
to protect, through restrictive covenantsin employment contracts, confidentia
information and trade secrets'® acquired by the employeein thecourseof his
employment.
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In spite of the need for an employer to protect his confidence and
trade secrets, which hasgivenrisetotheinsartion of restraint clausesin contracts
of employment, the courtsareawayswary and ow in giving effect to such
contracts. Asamatter of genera principle, covenantsinrestraint of tradeare
not enforceable. But such contractsor covenantscan beenforcedif they are
proved to be reasonablein their scope, nature and content; they must be
shownto havehad regard to theinterests of the partiesand the generd public.'’
Thisistrue, andisthe correct position aslong asthe common law jurisdiction
isconcerned. Inthe United Statesof America, thepostionisdightly different,
even amongst the States.® Not all States'® permit employer’srestraint on
their former workersfrom competing with them.

In some States,?® an employer may be allowed to restrain another
from competing under certain circumstances depending onthenatureof former
employment. Inthe State of Colorado for example, “ Management Personnel”
may haverestrictive covenant enforced against themwhile other categoriesof
workersmay not. Inall other Statesof America?! thepositionissimilar with
that of the common law countriesto the effect that, an employer may restrict
where, whenand what type of work an employee may engagein at theend of
the employment, provided therestriction isreasonable? Thelocusclassicus
onthemodern law principleonrestraint of tradeisthe caseof Nordenfeltv.,
Maxim Nordenfelt,?® whereit washeld that all covenantsinrestraint of trade
arevoidasbeing contrary to public policy intheabsence of specid circumstances
judtifyingthem.

Thecourt applied the principleof severance.?* It further held that with
the exception of the portion of the covenant prohibiting the defendant
(Nordenfelt) from entering into any businesscompeting or liableto competein
any way with that for the type being carried on by the respondent company,
therest of therestrictive covenantswere reasonable and valid. The special
circumstancewhich justified their validity werethat; it protected theinterest
sold; Nordenfelt received avery huge sum of money; the wide area over
which the bus ness operations of the company extended necessitated awide
restraint clause, and that thetransfer of the company wasinthepublicinterest
inthat it received from England theinventions of aforeigner and increased
Britishtrade.® Itistherefore nolonger sustained by any rule of common law,
thedivision of restraint of tradeinto two classes, that is, general and partial.
Theformer isconsdered primafacievoidinal caseswhilethelatter will only
bevoidif unreasonableintheinterest of the covenanting partiesandthepublic.
Today, thereisno moresuch division. A restraint of trade agreement, whether
partial or general isarestraint of trade, and once the object isto restrict a
person’sfreedomintrade, itisprimafacievoid.? Apart from stating the
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genera ruleat common law,?” in Koumoulisv. A. G. LeventisMotorsLtd,
the court went further to observethat, onthefactsof the case, it was satisfied
that, “ the covenant the subject of the complaint was reasonably necessary for
the protection of the businessinterest of the respondent and, thereforevalid
and enforceableinlaw” . Itistritethat any restraint by an employer, even
with the consent of the employee considered by the court to bewider thanis
reasonably necessary to protect hisbusinessinterest will bevoid.* An employer
cannot hideunder thelaw toimmuneor protect himself from competitionthat
may come from his former employee. It must be noted that effective
competitions keep the economy busy and vibrant. Thereiswisdominthis
disability. For if allowed, consumersof goods and serviceswould bedenied
thefreedom of choiceand talentswill not bemaximally utilized. Thisiswithout
prejudiceto theemployer’sposition, “for no doubt, an ex-employee oweshis
ex-employer aduty not to do any thing outside of normal competition that will
havethe effect of running down asystem or abusiness he hasimmensely
benefitted from.*

RESTRAINT OF TRADE AND GEOGRAPHICAL COVERAGE
The scope of coveragein termsof geography isacardinal requirement in
determining thereasonablenessor otherwiseof arestraint clause. If anagreement
inrestraint of tradeisintended to cover arange (and period) too wide and
longer thanisnecessary for the protection of theemployer’ Ymaster’ sbusiness,
itwill not be given effect by the courts.* It does not matter that the employee
gave hisconsent. The promise by the employee not to divulge confidential
information or engagein aparticular type of trade or businessisaqualified
one.Atleast, it must be subject to limitationsintime and area.®

A redtraint without limitationisgenerally takento beonethat isintended
to shield the employer from mere competition and courtswill not hesitateto
declare such asbeing unreasonabl e and unenforceable. Thus, in John Holt &
Co. (Liverpool) Ltd. V. Chalmers;* the employersand the workers entered
into agreement that the worker was not to conduct business or serve any
person in businesswithin awide areaafter the termination of hisemployment
without the consent of the employers. The court held that the restriction went
beyond what was hecessary for the protection of theinterestsof theemployers
(covenantees) and that it was unreasonable with reference to the worker
(covenanter). Similarly in Greenv. Sketchley Ltd,* the employers sought to
imposearestraint of trade clause preventing the employee (who had been a
director of thecompany for twenty years) fromengaginginany busnesssmilar
to that of the employersthroughout the United Kingdom. It was unanimoudy
held by the Court of Appedl that the geographical areacovered wastoowide,
and therestraint wasvoid, because the company did not operatein most part
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of United Kingdom. Theprincipleisthesameacrossjurisdictions. Just asitis
inthecommon law jurisdiction, inthe United Statesof America, “restrictions
that arefor anindefinite period of time, or prohibit theemployeefromworking
“anywherein the United States’, may be considered unreasonable’ *The
restraint must be co-extensivein areawith the mastersproprietary interests.
In Mason v. Provident Clothing and Supply Co,* restraint on a salesman
employed tosdll clothesinthelslington areaof London not to enter into a
similar businesswithin 25 milesof London, washeld void on theground that
theareaof restraint wasathousand timesaslargetheareain which thesalesman
had been employed.

The Courtsin Nigeriahavetowed the same path with courtsin other
jurisdictions. It washeld in Mesop Khol opikiaan v. Metal FurnitureNigeria
Ltd,* that arestraint clausewhich covered aradius of 800 milesfrom Ikeja,
Lagos, where the defendant company was based is unreasonable and,
therefore, void, for it does not only cover the whole of Nigeria, but also
extended to someWest African States. It should be noted that thisprincipleis
not astraight jacket one. Every case must betreated on itsown merit based
onthefactsbeforethe court. What isunreasonable and, therefore, voidinone
casemay bereasonableand validin another. Wherefor instance, the operation
of acompany cover theentirepectrum of agiven country, arestraint prohibiting
anemployeefromdoing the prohibited act acrossthe breath and length of the
country will bereasonableand vaid.®

Another areawherethisprincipleof law isalso operativeisin casesof
businessvending. A purchaser of abusinessisentitled to protect itsgoodwil|
from the Competition of the vendor of the business. Thisprinciple however
doesnot permit restraint designed to avoid competition. But if thecompetition
isagainst the actual businesssold, arestraint against such will beheld vaid,®
but it must not be wider than necessary. The protection taken out by the
purchaser must not bewider than necessary. The protection taken out by the
purchaser must bein respect of aspecific businessor interest otherwise, it will
bevoid. Inthe case of Goldsoll v. Goldman,* where the business sold was
that of dealing in“imitation Jewellery” in London, arestraint covering “ real
jewellery” and extending to a number of European countries was held
unreasonableand void.*

How long arestrictive covenant should operateis dependent on what
isprotected.”® The duration should not betoo long otherwiseit will beseenas
acloak against mere competition. Thelength of time should bejust enoughto
be seen asactudly protecting thebus nessinterest of the covenanteeand nothing
more. It ison thisground that the court heldin M & SDrapersv. Reynold,*
asvoid afiveyear restraint on acollector’s saleman of drapery firmnot to
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canvass hisemployer’scustomersin view of the humble position heoccupied
in the firm. Similarly, in Esso Petroleum Ltd. V. Harper’s “ Garage
(Sourport) Ltd,* thecourt declared asvoidthe twenty oneyear restraint
imposed on the petrol service station owner under asolusagreement for
being unreasonably long. Theduration of therestraint isusually considered
along sdefactorslikethe nature of the covenantee's businessand the status
and role of the covenantor/employeein the company or firm. It hasbeen
observed* that “arestraint imposed for avery long period would not beheld
void, if inall thecircumstances of the caseit isreasonably necessary for the
protection of the covenantor’slegitimate proprietary interest.*’

SCOPE OF RESTRAINT OF TRADEAND SPECIALIZATION

The question whether or not the area of specialization of theemployeeisa
cardind factor indeciding thereasonablenessor otherwiseof restraint covenants
isgermaneto theunderstanding of restraint of trade. If an employee specidizes
inaparticular bitinafirm, should he berestrained from being engagedin other
areasoutside hisspecidization. Itisonly right that therestrain be confined to
the particular trade he speciaizeson under his (former) employer/master. It
does not matter that the empl oyee gave his consent to acovenant whichis
sweeping in effect. Courts always intervene in declaring such clauses
unreasonably too widein coverageand, therefore, void. The case of Attwood
v. Lamont® isvery ingtructive onthis. Inthiscase, the covenanteecarried on
businessasadraper, tailor and genera out-fitter inashop organizedin severa
different departments each with amanager. The covenantor, who worked as
head cutter and manager of thetailoring department, had nothing to do with
other departments. He, however, agreed that hewould not at any time carry
on businessasatailor, dressmaker etc. it washeldthat therestraint clause
wasinvaidfor it attempted to protect thefull range of the mastersbusiness
rather than thesingle section, thetail oring department, inwhich the defendant
worked.

Itwill amount to absurdity and equally ridiculousfor oneto bind
himsdlf in an agreement from doing, infuture, what hasno nexuswith hisrole
inthe mastersbusiness. But thegenerd principleof law hasbeen consstent in
rendering void restrictive covenants that are seeming traps against the
covenantor despitethat hevoluntarily bound himsdf. Therewould be nothing
difficult in giving such contractseffect if thelaw permits. After al, partiesare
bound by thetermsof contract they fredly enteredinto.* But theeffect of this
on our societieswould bedenid of theunexploited potentidsif such covenants
aredlowedto be. Thepublic nodoubt, will betied to, aparticular pattern and
manner of serviceddivery whether or not they get satisfactionfromit. Thus, in
dismissing the claim of the plaintiff company against their employee for
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committing abreach of arestraint clausein Campaign Francaisedd’ Afrique
Occidentalev. George E. Leuba,* the court stated inter alia:

As to the nature of the covenantor’s employment there is

absolutely no evidence. The agreement does not disclose

his duties, nor does the evidence. And | have been unable

to find any thing which may lead me to suppose that

opportunities were afforded to the respondent to Acquire

trade secrets and influence with customers or any special

knowledge which may be used to the plaintiff's prejudice.

Anemployeewhois notinposition toacquirespecia knowledgeor
skillsor have accessto classified information/trade secrets (because of his
positioninthefirm) ought not to bebothered in Signing any agreement, because
hecan only divulgewhat hehasin hispossession. Evenif hedoessign, hewill
il not bebound. A different considerationwill, however, apply if thecovenantor
wasactudly incustody of any confidentia information or haveactualy acquired
specid skill that itsagppli cation outsi dethe master’ sbusiness might beharmful
to hisproprietary interest.

Courtsare usually favourably disposed to such covenants. Thus, in
Foster & Son Ltd. V. Suggett,> the defendant was a works engineer
concerned with asecret processin the glass making industry. He covenanted
that he would not be employed by a competitor anywhere in the United
Kingdomfor fiveyearsafter leaving theemployment with theplaintiffs. Itwas
held that the covenant wasreasonable and enforceabl e given the nature of the
plaintiff’ sbusinessand the nature of thedefendant’sfunctioninthe plaintiffs
business.>® There hasto beaproprietary interest to protect beforearestrictive
covenant can beupheld evenif it had met other requirements. A naked covenant
isoneinvacuum and as such unreasonable.>

Restrictive covenants obtained by an employer from hisemployee (by
duress) isprimafacievoid, whether or not it isto operate during or after the
determination of the employment. It isexpected that acovenantor’snew job
description or areaof operation should besmilar withtheposition heldinthe
previousemployment, otherwiseitwill bedifficult toactualy establishthreat
to business or proprietary interest. For instance, in Mesrop Khol opkiaan v.
Metal FurnitureNigeriaLtd,® apart from thefact that therestraint covenant
was procured by duresswhichvoidedit, it wasfound infavour of the covenator
that, though the two companiesare into making of furniture, they werenot
doing exactly the samething. For whilethe covenantee company wasmetal
furnituremakers, V.B.B., which the covenantor, |ater joined used wood and
pipesfor their own furniture. Again the defendant company (covenantee)
failed to establish that the plaintiff was employed by V.B.B. to do the sameor
asmilar type of jobashewasdoingwhileintheemployment of thecompany.
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TheNatureof Information had and KnowledgeAcquired

Thenature of information gotten and thekind of knowledgeacquired by the
covenantor whileinthemastersbusinessmaitersagrest dedl indeciding whether
or not arestraint covenant should beenforced. Inthis regard, theobservation
of N. M. Selwyn® isapt and succinct when he said:

It is not possible to restrain an employee from disclosing

to a future employer a special method of organization, as

opposed to a secret process,® for one must draw a

distinction between objective knowledge, such as trade

secrets and list of customers, which are part of the
employer’s property,® and subjective knowledge which

has been acquired by the employee, such as his general

knowledge of the trade or industry, or his organizational

ability.

Thedistinction between obj ective and subjective knowledge, though
hel pful, could be problematic, if |&ft to the partiesto determine. But the courts
have laid the rule with definitive precision. Thus, in Hebert MorisLtd v.
Saxelby,*® an engineer covenanted not to be engaged by a competitor for
sevenyearsafter leaving hisemployment. This washeldto bevoid. According
tothecourt, it wasarestraint on histechnical skill and knowledge, which he
had acquired by hisownindustry, observation andintelligence® and thiscannot
betaken away from him. Touching onthedigtinction, the court explained further
inter alia:

... on the other hand, a man’s aptitudes, his skill, his

dexterity, his manual or mental ability all those things which

in sound philosophical language are not objective, but

subjective ...ought not to be relinquished by the servant,

they are not his master’s property, they are his own property,

they are himself ..%

Itis, therefore, clear from theforegoing and, thus, settled principle
that it is subjective knowledge whereit isinseparable from employee. A
covenantinrestraint of suchwill not only bevoid for being unreasonabl e but
alsofor itsabsurdity, becauseit amountsto asking the servant torelinquish
what ishisown, hisvery self. However, knowledgethat isobjectivein nature,
that is, not part of the employee/servant, and hence separable, can be
restrained. In other words, theemployee could be madeto part with such
because it is his master’s property. The rationale for this, apart from the
separable or inseparabletest, isto ensure that none of the partiesisallowed
undue advantage over the other. But it would befairnesstothe employer, if
hisex-employee, though with subjective knowledgeisdisallowed from direct
competition capable of being harmful to hisformer master’ sbusinessfrom
which he hasbenefited.
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THEVALIDITY TEST FOR RESTRICTIVE COVENANTS
Theobjectiontorestraint of tradeisnot without qualification. Although, prima
facievoid at commonlaw, however, thereare extrinsic factorsthat may justify
their enforceability. These factors are also used in determining the
reasonableness of arestraint clausein acontract of employment asit relatesto
the parties and the public.%? There seem not to be a clear cut distinction
between reasonablenessinrel ation to the partiesinvol ved and the public. What
isreasonable or otherwise on grounds of public policy might not bedifferent
when viewed with reference to an individual. In Esso Petroleum Ltd. V.
Harper’s Garage (Stourport) Ltd,® it was declared, inter alia:

...there is not, as some cases seem to suggest, a separation

between what is reasonable on grounds of public policy

and what is reasonable as between the parties. There is

one broad question: Is it in the interest of the community

that the restraint should, as between the parties, be held to

be reasonable and enforceable?%*

Inthiscase, interestsare streamlined and zeroed inwhat isjust and
reasonabl e because public policy interest isthe aggregation of theinterestsof
theindividuasinthecommunity. Another conditionisthat theemployer who
seeksto enforce arestraint covenant isexpected to show that heisentitled to
exceptiona proprietary interest which needsprotection.® The Supreme Court
of Nigeriain the case of Andreas |. Koumoulisv. Leventis Motors Ltd,®
sd:

Generally, all covenantsin restraint of trade are prima facie

unenforceable in common law. They are enforceable only

if they are reasonable with reference to the interest of the

parties concerned and the public...5

Thesgnificance of theabove statement isthat aworker may lossnot
only hisjob but also theright to certain other job,® which will definitely rob-
off onthe public.% In Nordenfeld v. Nordenfeld Co,™ thetrueview according
tothecourt:

“Is (that) the public have an interest in every person

carrying on his trade freely, so has an individual. All

interference with individual liberty of action in trading and

all restraints of trade themselves, if there is nothing more,

are contrary to public policy and therefore void...” ™

A severance of theseinterests (of the partiesand that of the public) is
not only unreasonable but absurd. Thetwo are co-extant.” It ispossibleto
findinacontract in restraint of trade enforceabl e clauses. What hasbeen the
attitude of the court in such situationsisto severethereasonable clausesfrom
theunreasonableones. Thecourt will then giveeffect totheonethat isreasoneble
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whilethe unreasonableoneisvoided. Thisisknown asthedoctrineof severance
of contract. The court doesthisthrough adevice known asthe*blue pencil
rule’. For example, if thereareterms, which aretoo wide, and otherswhich
arevalid and reasonabl e, instead of allowing the entiretermsto be defeated,
the court will strikeout theinvdid whilethevaid aregiven effect.” They must
be capabl e of being enforced separately. InLucas& Co. Ltd v. Mitchell,
the defendant who was employed as a sal es representative covenanted that
after leaving the employment hewould not deal in any goodssimilar to those
which he had previoudy sold. Secondly, not to solicit ordersfrom or supply
any such goodsto any customersof thefirmwithinthe Manchester Area. The
court heldthat thefirgt part of the covenant wasclearly void for beingarestraint
on competition but upheld the second part asreasonable and enforceable.

Wrongful termination or dismissal of the employee by theemployer
will render void an agreement on restraint of trade which would have been
otherwisevalid and enforceabl e. Such an employer cannot at the sametime
clamthebenefit of therestrictive covenant, for thewholecontract isrepudiated
by him.”™ A provisionin an agreement may be arestraint on trade and free
movement of |abour againg athird party eventhough it may not beso expressdy
stated.” It appears such athird party (which may be adirect employee of
either of the covenanting parties) may succeed in obtaining an order to set
such an agreement aside. It doesnot matter that the affected third party isnot
privy to the contract.”” The decision of the court in Easthamv. New Castle
Football Club Ltd”®isingtructive. Inthat casethefootball clubs whowere
membersof aFootball Association agreedto arule that if a footballer’s
employment contract wasterminated other football clubswould not employ
himwithout the consent of the previousclub. It washeld that the system of
“retain and transfer” operated by membersof the English Football League
wasan unduerestraint of labour and thusvoid for it restricted the freedom of
footbalerstoearntheir living.

CONCLUSION
Freedom intrade and movement of labour ishighly cherished because of the
opportunities it presents to employers and employees alike. However, a
regulatory measureisquite needed for the survival and continuity of tradesor
businesses, not to the undue advantage or detriment of either of the parties. It
isinredlization of thisthat thedoctrine of restraint of trade hasbeenintroduced
and embraced inamost al jurisdictionsincluding Nigeria Inasmuch asthis
hascometo ay, thecourtsasfind arhbitershaveensured that therebe standards
and guides, and thishel ped themto, in any given case, decide whether such
agreementisvalid or not. But thisisnot without much ado. Itisin light of this
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that this work isconcluding onthenotethat there should bealegd framework,
that will reducelikely and imaginary situationsand circumstancesthat may
giverise tolitigationsin black and white. Also, for theavoidance of confusion
indrawing adividing line between valid and void contract in restraint of trade,
amoredefinite and generally acceptabl e criteriashould be evolved by our
courts.
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